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EXECUTIVE SUMMARY

Municipal stormwater management for local governments has evolved over time
from an urban flood control function, to a water and resource management
function, to an environmental protection and regulatory function. All three
functions now co-exist as responsibilities of local government. This evolution has
forced changes in how stormwater systems are planned, designed, constructed,
operated, and financed. More specifically, the stormwater function has evolved
from a basic capital construction and maintenance program supported primarily
by local taxes, to a program of integrated water resource management,
environmental enhancement, and recreational services requiring a multi-faceted
benefit based finance system.

The focus of this guidance is to provide a resource to local governments as they
address contemporary stormwater program financing challenges. The guidance
includes procedural, legal, and financial considerations in developing viable
funding approaches. The guidance examines a range of possible approaches to
paying for stormwater management, but the focus is on guidelines for developing
service/user/utility fees to support these programs. The terms service fee, user
fee, and utility fee may be used interchangeably in this guidance. Chapter 2
addresses various sources of funding. Chapter 3 covers legal considerations,
and implementation of stormwater funding programs is discussed in Chapter 4.

SOURCES OF FUNDING

“Needs” are the key driver of stormwater programs and funding development.
Without a well defined stormwater service need, there will not be basic support
and success will be less likely. When considering how to develop and finance a
stormwater program it is important to prepare a business plan that identifies
strategic decisions and guides the program evolution and funding decisions.
Emerging trends in funding practices include increasing complexity, blended
funding, multi-jurisdictional funding, cost-sharing with other public programs,
broader private sector participation, and increasing influence of technology and
data.
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Stormwater management has historically been supported by a range of funding
methods and mechanisms that reflect a mix of federal, state and local programs.
While the focus of this guidance is on service fees, other stormwater program
funding mechanisms include general revenue appropriations; plan review,
development inspection, and special user fees; special assessments; bonding for
capital improvements; in-lieu of construction fees; capitalization recovery fees;
impact fees; developer extension/latecomer fees; and federal and state funding
opportunities such as grants, loans and cooperative programs.

There are several criteria that are commonly used to evaluate and select
methods for design of service fee rate structures. They include legality, equity,
revenue sufficiency, flexibility, balance of rates with level of service, data
requirements, compatibility with data processing systems, consistency with other
local funding and rate policies, and revenue stability and sensitivity. The
fundamental objective of a service fee/utility is attainment of equity. Service fee
rate methodologies are designed to attain a fair and reasonable apportionment of
cost of providing services and facilities.

Design of stormwater service fees must meet general and technical standards. A
rate structure analysis is performed to determine how costs might be apportioned
among those who are served in various ways by expenditures for maintenance
and operations, capital improvements, and support activities. Impervious area,
gross area, percentage imperviousness, and land use are the parameters most
frequently used to determine rate structures. Services fees are generally cost-
based and are designed to reflect the impacts that each property has on
stormwater service demands. Such costs are primarily a function of the peak
stormwater runoff rate, the total volume of discharge, and pollutant contributions.

There are four rate structure concepts or methodologies used as examples in this
guidance that are typical of those adopted in the more than five hundred
communities that have established stormwater utilities. These examples base
their fees on impervious area, a combination of impervious area and gross area,
impervious area and the percentage of imperviousness, and gross property area
and the intensity of development.

LEGAL CONSIDERATIONS

The type of funding mechanism selected for a stormwater utility or stormwater
management program has a variety of legal consequences. Taxes, service fees,
special assessments, impact fees and other revenue sources can be used, but
each approach will have different implications in terms of who will pay, what
procedures must be followed to implement and collect the charge, and how the
money can be used. If the funding approach is deemed to be a tax, then tax-
exempt entities such as churches, schools, state agencies and federal
government facilities will contest their obligation to pay. If a service fee approach
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is used, the reasonableness of the rate structure and its relationship to the
service being provided may be challenged. In many states special taxpayer
approval must be sought.

The distinctions between the various funding approaches are often blurred. In
general, a tax is an enforced burden imposed by sovereign right for the support
of the government, the administration of law, and the exercise of various
functions the sovereign is called upon to perform. Many states have
constitutional or statutory restrictions on the ability of local governments to levy
taxes, which do not apply to fees or charges.

User/service fees are charges based upon the proprietary right of the governing
body permitting the use of the instrumentality involved. Fees have traits that
distinguish them from taxes. First, they are charged in exchange for a particular
governmental service which benefits the party paying the fee. Second, they are
voluntary, in that the party paying the fee has the option of not utilizing the
governmental service and thereby avoiding the charge. Third, the amount of the
fee is designed to recover the actual cost of the service being provided. In some
cases there may be little practical difference between a tax and a fee, but the
legal distinctions between the two are important.

Stormwater service fees have been the subject of litigation resulting in reported
opinions from at least 17 states, including many cases involving final decisions
by the state’s highest court. In addition, there have been unreported decisions
from lower courts in states that have involved similar challenges to local
stormwater fees. Based on these cases, certain common themes have emerged.

The question of whether a service charge is actually a “tax” has been the issue
most frequently litigated. Other reoccurring issues involve whether or not the
charge is voluntary, is it a fee or special assessment, is the fee “reasonable” and
directly related to the cost of providing the service, are the properties charged
fees receiving proportionate benefit from the services provided, and must fees be
confined to cost of providing stormwater services alone or may any surplus be
applied to capital improvements.

Determining the legality of a specific financing mechanism chosen will depend
upon a close analysis of state law. Nevertheless, certain general principals
emerge from the cases examined. First, for a stormwater service charge to be
regarded as a fee, rather than a tax, the overall cost of the program must be
reasonably related to the service being provided, and the funds raised must be
segregated for use by the stormwater program. Second, the fee should be
proportional to the property’s contribution to stormwater runoff. Third,
participation in the program should be characterized as “voluntary”. And forth, in
states with constitutional provisions governing the imposition of any new tax, it
may be necessary to seek voter approval for a fee even if it is designed to be
service-based.
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The imposition of stormwater service fees on federal facilities involves a special
consideration of the tax vs. fee issue. In principal, states cannot tax the United
States (Chief Justice Marshall’'s opinion in McCulloch v. Maryland, 1819). On the
other hand, it is well-established law that the United States must pay reasonable
user fees. Furthermore, the Clean Water Act contains an express waiver of
sovereign immunity for certain pollution control related fees. Importantly, this
waiver applies only to fees or service charges, and not to taxes.

The United States Supreme Court has established a three-pronged test for
determining whether fees imposed on federal facilities are “reasonable service
charges” or taxes. First, is the fee or service charge non-discriminatory?
Second, is it a fair approximation of the cost of the benefits received? And third,
is it structured to produce revenues that will not exceed the regulator’s total cost
of providing the benefits?

IMPLEMENTING USER-FEE BASED FUNDING

The evolution in stormwater program expectations, which is motivating the
movement to utility based funding, requires that more than just the revenue
mechanism be evaluated. The function, service and performance of the
stormwater program itself become a focal point in the effort to develop a
stormwater funding mechanism.

A stormwater utility should be seen as an umbrella under which individual
communities address their own local problems, priorities and practices. A
stormwater utility provides a vehicle for:

e consolidating or coordinating responsibilities previously dispersed among
several departments;

e generating funding that is adequate, stable, equitable and dedicated solely
to the stormwater function; and

e developing programs that are comprehensive, cohesive and consistent
year-to-year.

Implementing user fee based funding involves a related set of actions and
activities occurring within a flexible process framework. That framework
promotes “due diligence” in five key areas of focus; political, financial, legal,
informational, and technical. Bringing about change in the current stormwater
program and implementing user based funding requires an understanding of
current needs and problems, a vision for the future and a process framework.
The use of a citizens/stakeholder participation group and a business plan
approach can help build a compelling case for action.
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The process framework should include a “quick concept study” which assesses
the advisability of proceeding; a “feasibility study” which conducts the detailed
assessment of the stormwater program and funding and develops
recommendations; and, the “utility implementation process”.

The utility implementation process directs the planning and implementation effort
along four tracks of activity. The “Public Track” insures stakeholder involvement
and education. The “Program Track” matches program structure to stakeholder
expectations. The “Finance Track” insures the legality, equity and adequacy of
the funding mechanism; and, the “Database Track” determines the means to
compute, deliver, collect and record the charge to be imposed on each property.

The analysis of stormwater utility funding has many policy implications. Policy
making usually involves the mayor and council. Day-to-day policy decisions are
often made at several levels under guidance set by the mayor and council. A
recommended hierarchy for review of important issues is: key staff and
consultants, other involved staff, advisory committee, manager’s office, and
mayor and council.

CASE STUDIES

Five case studies are examined for City of Bellevue, Washington; City of
Charlotte/Mecklenburg County, North Carolina; City of Tulsa, Oklahoma,;
Louisville/Jefferson County Metropolitan Service District, Kentucky; and Sarasota
County Stormwater Environmental Utility, Florida. For each example the
following is generally provided: keynotes, community profile, formation process,
service area, role and program, local government structure, organization and
staffing, funding, inter-governmental cooperation, and public participation.

The City of Bellevue stormwater management program was established in 1974
and was one of the first to give equal consideration to water quantity and quality.
Bellevue’s Storm and Surface Water Utility provides a full range of capital
infrastructure and operational services, primarily through in-house staff. Funding
is primarily derived from a user fee that is based on gross property area and a
factor reflecting the intensity of development of each property. Residential fees
range from $3/month to over $20 per month with an average of about $10/month.
The annual operating budget is approximately $6 million. The population of
Bellevue was about 117,000 in 2005.

The Charlotte/Mecklenburg County approach relies on centralized funding and
regional programs for major systems combined with local management of minor
stormwater systems. The County, City of Charlotte, and towns have a high
degree of self-determination in deciding service levels to be provided by local
systems, programs and funding. Funding of the program is primarily supported
by a composite stormwater service fee that includes both regional and local
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components with the County controlling the regional component and local
governance controlling the local component. The City of Charlotte and small
towns typically employ a blend of funding from several sources while the County
relies almost entirely on the service fee.

In 2005 the population of Mecklenburg County was about three quarter million
and the population of Charlotte was about 650,000. The County utility was
instituted in 1994. The total stormwater budget for all entities in 2005 was over
$85 million with a large part allocated to capital betterments. The fee for a
single-family house is $1.06/month throughout the County. Local stormwater
programs of the County, cities and towns are funded by a separate additional
rate component which ranges from $0.30/month to $6.72/month in Charlotte.

The Tulsa Stormwater Management Utility was founded in response to a
devastating flood that killed 14 people and caused nearly $220 million in property
damage in 1984. A Department of Stormwater Management was established in
1985 centralizing responsibility for all City stormwater activities, and a stormwater
utility fee was established by ordinance in 1986 to fund the program. The
stormwater program budget has recently ranged from $12 million to $14 million
per year. All residential properties are charged a single rate of $3.49/month, and
fees for other properties are based on the amount of imperviousness on each
property. The population of Tulsa was about 400,000 in 2005. The program
includes comprehensive watershed management, dedicated funds for
maintenance and operation, and a $200 million capital improvements program.

The Louisville approach involves a consolidation of flood control and stormwater
management with a regional wastewater collection and treatment program
provided by the Metropolitan Sewer District (MSD). Most of the smaller cities
and towns in Jefferson County do not perform stormwater management
functions. Funding of MSD is primarily from wastewater and stormwater service
fees, which are independently structured and billed. The accounting is kept
separately for each function.

The methodology of determining the stormwater fees in Louisville/Jefferson
County is based on impervious area. There is flat rate for single-family
residential properties, and differential rates for other properties based on a
impervious area equivalency unit. The single-family residential stormwater
service fee in was $4.41/month. Stormwater service fee revenues in fiscal year
2005 were expected to be nearly $24 million. There are more than 90 cities and
towns in Jefferson County. Most, but not all, cities are included in the stormwater
program. Louisville had a population of about 700,000 in 2005.

Sarasota County, Florida established a Stormwater Environmental Utility in 1989.
Primary objectives of the Utility are to reduce flooding, improve surface water
guality, and attain responsible development practices. A Florida Supreme Court
decision in 1996 determined that the Sarasota County charge is a special
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assessment rather than a service fee. As such, it is subject to the standards
applicable to assessments, which emphasize apportionment of special benefit,
rather than reflecting the cost of service burden imposed on properties. The
benefit assessments have three components that are consistent across the
service area, and one component, system capitalization, that is variable by
watershed.

The Utility budget in 2005 was approximately $23 million with about $10 million
for capital projects. The benefit assessment takes both pervious and impervious
areas on each property into account. On average, a medium size single-family
residence is assessed $6.70/month. Sarasota County had a resident population
of about 340,000 in 2005. There are four cities in the County. The city of
Sarasota through an inter-governmental agreement relies on the County to
improve its drainage system and perform most stormwater operations. The other
three cities retain responsibility for local stormwater systems.
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CHAPTER 1

BACKGROUND AND INTRODUCTION

Municipal stormwater management for local governments has evolved over time
from an urban flood control function, to a water and resource management
function, to an environmental protection and regulatory function. All three
functions now co-exist as responsibilities of local government. This evolution has
forced changes in how stormwater systems are planned, designed, constructed,
operated, and financed. More specifically, the stormwater function has evolved
from a basic capital construction and maintenance program supported primarily
by local taxes, to a program of integrated water resource management,
environmental enhancement, and recreational services requiring a multi-faceted
benefit based finance system.

The focus of this guidance is to provide a resource to local governments as they
address contemporary stormwater program financing challenges. The guidance
includes procedural, legal, and financial considerations in developing viable
funding approaches. The guidance will examine a range of possible approaches
to paying for stormwater management, but the focus will be on guidelines for
developing service/utility/user fees to support these programs. Chapter 2 will
address various sources of funding. Chapter 3 will cover legal considerations,
and implementation of stormwater funding programs is discussed in Chapter 4.

WHAT IS MUNICIPAL STORMWATER

Municipal stormwater is surface water runoff from public and private lands in
urban areas. Typically municipal stormwater is collected in municipal separate
storm sewer systems consisting of drains, pipes, and ditches, and conveyed to
nearby streams, rivers, lakes, estuaries, basins, wetlands, and oceans carrying
with it a variety of urban pollutants.

The United States Environmental Protection Administration (EPA) in their Phase |
Municipal Stormwater regulations defined stormwater to mean “...storm water
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runoff, snow melt runoff, and surface runoff and drainage.” In their Phase Il
stormwater regulations EPA defined a “municipal separate storm sewer” to mean
in part, a conveyance or system of conveyances, including roads with drainage
systems and municipal streets, that is owned or operated by a State, city, town,
borough, county, parish, district, association, or other public body designed or
used for collecting of conveying storm water which is not a combined sewer and
which is not part of a Publicly Owned Treatment Works.

The nature of stormwater runoff from a given rainfall or snow event changes as
an area urbanizes and more impervious surfaces are created and the landscape
and drainage patterns are modified. The volume of runoff, rate of flow, and
guality of runoff all change as a result of this urbanization.

HISTORICAL DEVELOPMENT OF STORMWATER SYSTEMS

In the late 1800’s and early 1900’s combined sewers were built to convey and
dispose of both sanitary sewage and stormwater. Eventually, local governments
began to separate storm flows from wastewater flows and separate sanitary
sewer and storm sewer systems replaced combined sewer systems in many
areas. Early municipal storm sewer systems were designed to discharge
stormwater rapidly, and included such physical elements as curbs, gutters, inlets,
storm sewers, roadside ditches, and concrete and grassed lined open channels.

Thinking began to change in the 1960’s and 1970’s with the recognition that
efficient stormwater systems also transferred problems downstream. With a
need to reduce the rate and volume of these stormwater discharges, many local
governments started requiring new developments to construct stormwater
detention facilities.

In the 1980’s and 1990’s stormwater quality became a focus of federal regulatory
requirements and local governments have had to develop stormwater quality
programs in response. Under an evolving regulatory mandate a few local
governments are beginning to recombine dry weather flows in storm sewers with
sanitary sewage and directing both to treatment plants.

NEW PARADIGM

The character of the stormwater management function has, and continues to
change significantly. Originally stormwater systems were built just for
conveyance, but stormwater is now a component of a comprehensive integrated
urban water resource, environmental enhancement, and recreational services
system. Contemporary stormwater management is a multi-dimensional function
which includes quantity and quality considerations, multiple-use facilities, riparian
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corridors, recreation, wetland preservation and creation, and groundwater
recharge.

Stormwater has become a part of the “total” water resources picture and is the
third leg of the local government water service stool consisting of water
development, treatment, and distribution; sewage collection, treatment, and
disposal; and stormwater quantity and quality management. Other more specific
changes include recognition of stormwater as a resource; restoration of streams
and rivers; preservation of riparian areas and corridors; use of detention areas as
parks, playfields, and wetlands; creation and/or restoration of wetlands to provide
water quantity, quality, and environmental benefits; capturing stormwater to meet
water supply needs; recognition that homes near greenbelts sell for a premium;
and evaluation of stormwater from a comprehensive watershed perspective.

Most of these changes recognize stormwater as a resource, but liabilities have
also evolved. For example, the disposal of “polluted” stormwater and of
sediments accumulated in detention/retention facilities is now a performance
issue for local governments. As a result of the evolving regulatory framework
stormwater quality issues are now a required part of the urban water resources
service sector. The reality is that stormwater quality and quantity are joined at
the hip in today’s stormwater management programs.

The new paradigm has introduced a whole new array of issues that has resulted
in basic changes in stormwater planning, design, operation and maintenance,
construction, and financing. These changes have also resulted in greater public
expectations. In addition to the effective control of drainage and flooding, the
public also expects riparian corridors, wetlands, recreation amenities, trails,
visually pleasing facilities, and a continued maintenance effort. Stormwater
managers now must find the resources to effectively satisfy these expectations
as well as the regulatory requirements.

To meet the challenges of the new paradigm some urban stormwater programs
are evolving into multi-functional operations. Table 1-1 provides a listing of major
stormwater management components for a utility/service fee type program. Not
all programs will be this comprehensive, but many local governments in order to
meet public expectations will likely move in this direction over a period of time.



Table 1-1: Major Stormwater Management Functional
Centers?

Administration

General Administration
Prog Planning and Development
Interagency Coordination

Public Involvement & Education

Public Awareness & Education
Public Involvement
Standing Citizen’s Group

Billing and Finance
Billing Operations
Database Management
Customer Service
Financial Management
Capital Outlay
Overhead Costs
Cost Control
Support Services

Stormwater Quality Mgmt

Quality Master Planning
Retrofitting Program

Monitoring Program

Struc and Non-Struc BMP Progs
Pest, Herb and Fertilizer

Used Oil & Toxic Materials

Street Maint Prog

Spill Response and Clean Up

Prog for Pub Ed and Reporting
Leakage and Cross Connections
Industrial Program

Gen Com and Residential Program
Ilicit Con and Illegal Dumping
Landfills and Other Waste Facilities
Combined Sewer Overflow Program
Groundwater & Wellhead Protection
Drinking Water Protection
Watershed Assessment & TMDL
Septic and 1&I Program

Engineering & Planning
Des Criteria, Stds and Guidance
Field Data Collection
Master Planning
Design, Field and Ops Engineering
Hazard Mitigation
Zoning support
Multi-objective Planning Support
GIS and Database Management
Mapping
Land Use Planning & Controls

Operations

General Maintenance Management
General Routine Maintenance
General Remedial Maintenance
Emergency Response Maintenance
Infrastructure Management

Public Assistance

Regulation and Enforcement

Code Dev and Enforcement
General Permit Administration
Drainage Sys Insp & Reg

Zoning and Land Use Reg

Special Inspection Programs

Flood Insurance Program
Multi-Obj Floodplain Management
Erosion Control Program

Capital Improvements

Major Capital Improvements
Minor Capital Improvements
Land, Easement, and Right-of-Way

! Table 1-1 provided by Hector Cyre, Water Resource Associates, Inc., Friday Harbor, Washington, 2005




LEGISLATIVE PERSPECTIVE

Legislative action has dramatically changed the face of contemporary stormwater
management. This includes passage of laws, adoption of regulations, and
interpretation of laws and enforcement of regulations by the courts at local, state
and federal levels. These legislative activities impact all aspects of stormwater
management by local governments, as well as the private sector, such as
developers who provide basic infrastructure as a part of their developments,
industrial facilities that discharge stormwater from their properties, and those
conducting ground disturbing construction activities.

Initially stormwater was considered a common enemy and was solely a local
issue. Local governments constructed stormwater systems to address local
drainage service needs and flooding problems. Property owners had the right to
protect their property from stormwater as long as unreasonable harm was not
inflicted on other properties. Today as a result of the Clean Water Act (CWA),
stormwater is also a state and federal issue, and landowners are required to
detain stormwater on their property and provide a level of treatment.

Passage of the 1972 CWA signaled the beginning of a serious national effort to
improve the quality of the nation’s streams, rivers, lakes, wetlands, estuaries,
bays, and oceans. The CWA required dischargers of “point sources” of pollution
such as sewage treatment plants to obtain National Pollutant Discharge
Elimination System (NPDES) permits in order to discharge pollutants into the
nation’s waters. Initially municipal stormwater was considered a non-point
source of pollution and NPDES permits were not required of municipal
stormwater dischargers.

However, stormwater was defined as a point source of pollution in the early
1980’s pursuant to a federal court decision brought by the Natural Resources
Defense Council against the EPA. This marked the beginning of the municipal
stormwater quality mandate through the NPDES permit program. In addition to
NPDES permit requirements, municipal stormwater systems are also now subject
to Total Maximum Daily Load (TMDL) requirements of the CWA.

NPDES permits typically require pollutant dischargers to meet numerical effluent
limits at the end of the discharge pipe. Because it is difficult to apply this
standard to stormwater systems, the CWA was amended in 1987. Section
402(p) was added to the CWA defining basic permit compliance requirements for
municipal stormwater runoff that are different than those for typical point source
discharges such as from sewage treatment plants. Section 402(p) required
municipal storm sewer systems to reduce pollutants discharged from municipal
stormwater systems to the maximum extent practicable (MEP). MEP is thus the
standard of treatment for municipal stormwater and its definition is very
important.



The following, from the Federal Register, December 8, 1999, p. 68754 publishing
NPDES Phase Il stormwater regulations, is EPA’s interpretation of the meaning
and intent of the MEP standard.

“Maximum extent practicable (MEP) is the statutory standard that
establishes the level of pollutant reductions that operators of regulated
MS4s must achieve. The CWA requires that NPDES permits for
discharges from MS4s ‘shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including management
practices, control techniques and system, design and engineering
methods.” CWA Section 402(p)(3)(B)(iii). This section also calls for ‘such
other provisions as the (EPA) Administrator or the State determines
appropriate for the control of such pollutants.” EPA interprets this
standard to apply to all MS4s, including both existing regulated (large and
medium) MS4s, as well as the small MS4s regulated under today’s rule.

For regulated small MS4s under today’s rule, authorization to discharge
may be under either a general permit or individual permit, but EPA
anticipates and expects that general permits will be the most common
permit mechanism. The general permit will explain the steps necessary to
obtain permit authorization. Compliance with the conditions of the general
permit and the series of steps associated with identification and
implementation of the minimum control measures will satisfy the MEP
standard.

Implementation of the MEP standard under today’s rule will typically
require the permittee to develop and implement appropriate BMPs to
satisfy each of the required six minimum control measures.”

The federal/state/local relationship regarding stormwater management was
fundamentally changed by the 1987 CWA amendments and subsequent
regulations. There is now a federal mandate that local governments address
stormwater quality through the NPDES permit mechanism, and there is federal
and state oversight on how, and how well it is done. Drainage and flood control
is still a discretionary activity, but stormwater quality management is now
required of most all local governments

STORMWATER AS A SERVICE

Uncontrolled stormwater flows can be a danger to both the constructed and
natural environments, and the control of stormwater and the pollutants it carries
is a difficult and expensive task. Implementation of stormwater management
programs and measures by local government, therefore, creates a service
benefit for the lands and improvements so served.
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Public and private properties are benefited in several ways through the new
stormwater management paradigm. Benefits include recreation opportunities,
community aesthetics, environmental enhancement, flood damage reduction,
protection of transportation systems, development of urban trail corridors,
handling of excess drainage from public and private properties, maintaining
property access, protecting and providing water supply, providing regulatory
compliance, protecting property values, and providing long term system
maintenance. Also, where there is a community stormwater program with
oversight and management, the service benefit can include system planning and
engineering, development of design criteria, flood warning systems, NPDES
compliance plans and BMP’s; and publication of resource information.

It is important to realize that a long-term obligation is created when stormwater
infrastructure is added and stormwater programs are developed. For example,
all the stormwater facilities that have been constructed, and will be constructed
as a result of new development or redevelopment, must be maintained in
perpetuity. NPDES regulations require municipal permit holders to assure the
maintenance and continuation of these new facilities and programs. Further,
implementation of NPDES permit requirements will most likely intensify in the
future.

The significant and continuing capital construction, operation and maintenance
requirements for storm sewer systems, stormwater quality facilities, pollutant
source control programs, flood control facilities, vector control, drainage
corridors, detention facilities, wetlands, etc., is beyond the capacity of individual
property owners, and are services provided by the local government stormwater
service program.

ISSUES AND CHALLENGES FOR LOCAL GOVERNMENTS

The new stormwater paradigm presents many issues and challenges. What is to
be the_design and content of the stormwater program, what will it cost, who pays,
who decides, and how will it be funded? Among these, cost and how to fund it is
of significant importance to local government.

Local governments are expected by their citizens to provide and fund basic
services such as police and fire protection, local transportation systems, sewage
treatment, water supply, libraries, social services, and recreation. Stormwater
guantity and quality must now be added to that list. The new paradigm requires
the development of institutional and funding frameworks to support this long-term
responsibility.

There are legal and equity issues imbedded in the funding considerations.
Funding of stormwater systems must be relevant and proportional to services or
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benefits provided, or in other words, it must be fair and legal. It will be critical for
funding options, particularly those that include utility/user fees, to be based on
sound legal principals to avoid challenges.

Local governments will likely be facing changing rules. Municipal stormwater
management systems will need to have flexibility to adjust to changes in
regulations, regulators, legislation, public demands, and court decisions. For
example TMDLs are developing as a new performance issue for local
governments. If stormwater discharges contain pollutants contributing to the
impairment of a water of the nation, additional control requirements may be
imposed and additional costs incurred.

Cost and effectiveness are major considerations for local government when
developing stormwater management programs. MEP is the current CWA
regulatory standard to which stormwater programs are held. Cost and
effectiveness should be factors (others include regulatory compliance, public
acceptance, and technical feasibility) in the selection of BMPs and in the
approval by regulators of stormwater management programs.

Partnership opportunities are available to local government in implementing
stormwater quality programs. Local governments can develop individual
stormwater programs to meet regulatory requirements; or they can join together
in partnership with other local governments, including cities, counties, and
special districts in the conduct_and financing of the stormwater program. There is
good potential for cost savings when local governments work with others in
implementing control measures required in their permit.

There are governance decisions to be made. Local governments can implement
a stormwater program through an existing organization, they can set up a new
department or organization, or they can develop some combination of the two.
The decision could influence the funding structure that is used.

Ultimately, all issues and challenges focus attention on cost and how it is funded.
The focus of this document is on service/user/utility fees which addresses an
important element of the funding challenge.



CHAPTER 2

SOURCES OF FUNDING

FUNDING STRATEGIES

Money, Revenue, and Resources

In formulating a funding strategy for any local government program it is often
helpful to think of a framework of money, revenue, and resources that can be
selectively applied to specific needs. Cumulatively they provide the financial
support required for the mix of capital, operating, and non-operating
expenditures. It is important to recognize the distinctions that influence their
capability and suitability for various tasks, and how they can best be
orchestrated.

“Money” encompasses a range of sources and types of funds that can be tapped
to support stormwater services and facilities. Appropriations of general
revenues, proceeds of bond sales and special-purpose sales taxes, and transfers
from other accounts represent “money” that have all been used to support
stormwater programs, either on a one-time basis, temporarily, or as a part of a
long-term funding strategy.

“Revenue” is a term usually used in specific reference to the cash flow generated
by user fees of various sorts and other relatively consistent income streams such
as charges, assessments, rentals, fines, etc. Most stormwater utilities have a
periodic charge generally applied to all customers. They may also have other
revenues generated through special fees applied to individual customers or
classes of customers (e.g., plan review and inspection fees), special
assessments, and capital recovery fees of various sorts. In some cases,
revenue supports other funding mechanisms, as in the allocation of user fee
revenue to service bond debt.

“Resources” that support stormwater programs take many forms, ranging from
developer-contributed capital facilities, to federal and state grants and loans, to
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maintenance of public drainage systems performed by homeowners’
associations and private property managers, to land and easement dedications
and other exactions. They also include a variety of funding mechanisms that are
commonly used to structure how money and resources are applied to specific
objectives, for example bond issues that are used to fund capital infrastructure
and inter-fund loans to meet temporary cash flow needs.

Expensed Versus Debt Funding

Two principal categories of funding employed by stormwater management
programs are expensed funding and debt funding. Most stormwater programs
employ a mix of these.

Expensed funding is typified by “pay-as-you-go” strategies, in which expenditures
are supported by a more or less concurrent revenue stream. For example, a
city’s stormwater utility may have a user fee that generates $5 million in annual
revenues, an appropriation in its road budget for maintenance of roadway
drainage systems of $1 million, and a total annual stormwater management
budget of $6 million that essentially matches the combined income. Costs are
“expensed” as they are incurred.

Debt funding is typified by bond sales, which are most commonly used to fund
major capital expenditures, but debt funding may also include intergovernmental
loans, warrants, and other mechanisms. Debt is sometimes also used to fund
utility start-up costs, undertake system-wide remediation, or to make funds
available to cooperating entities in the form of grants or loans. In all these
examples, borrowing is utilized to enable a stormwater program to expedite
improvements or activities so as to accomplish its goals more quickly, thereby
reducing the time of exposure to certain risks. For example, bonding to build
extensive flood protection works in two years rather than twenty years may be a
prudent action if valuable property is protected more quickly.

CHARACTERISTICS OF SUCCESSFUL FUNDING
STRATEGIES

A Business Plan Approach Is Based on Strategic Objectives

Some common characteristics are evident among successful stormwater utility
programs. The most successful programs have relied heavily on a business plan
model which guides both the program evolution and funding decisions. The
strategy for accomplishing the program is defined, the type and magnitude of
costs are projected, resource requirements are determined, and timing issues
are resolved before the analysis of specific funding mechanisms takes place.

“Needs” are the key driver of program and funding strategies. Authority,
capability, and a clear vision of the mission are essential, but in the absence of
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compelling needs local government leaders apply their attention and resources
elsewhere.

The demands of the diverse stormwater management activities identified in Table
1.1 challenge local governments’ funding capabilities, and encourage them to
use a variety of funding sources. State constitutions and legislation, governance
structures and service responsibilities, drainage problems, needs and priorities,
local politics and economics, and simply the different ways that communities
conduct their business all differ and influence their decisions on stormwater
program and funding strategies. These influences should cause local agencies
to carefully examine their needs, and the most successful have crafted a detailed
business plan as a guiding document.

Effective Stormwater Business Plans ldentify Linkages and
Dependencies

Stormwater business plans or program strategies contain many linkages and
dependencies among program components and processes. Addressing some
needs may require several years as preparatory steps are accomplished. For
example, even if infrastructure improvements are the highest priority, they may
have to be preceded by master planning studies, prioritization processes,
engineering of specific projects, land acquisition, and contracting before a system
improvement is actually realized. Formal approvals by elected officials may be
needed at various points in this process, potentially creating additional delays.

Such linkages and dependencies make timing very influential in structuring the
business plan. An extended schedule for addressing one program priority may
present an opportunity to expedite others that do not require so much
preparatory work or approvals. Routine maintenance is a function most easily
expedited and can have the most immediate benefit in terms of service
assurance. Regulatory measures that can be adopted at the discretion of
managers and that do not require extensive analyses can also be easily
activated. Other regulatory activities can involve several years, as in the case of
developing and gaining adoption of design manuals. Education, public
participation, and other efforts to improve water quality likewise can be initiated
relatively quickly, but it may take years to demonstrate results. Some remedial
repairs to deteriorated infrastructure can be accomplished quickly, although the
process of identifying specific projects, prioritizing them, assembling necessary
resources, acquiring land or easements, and contracting with vendors can delay
others.

The negative experiences of communities that didn’t recognize the relationship
between program and funding strategies suggest that adopting funding strategies
or mechanisms, without the benefit of a clear vision of the program strategy,
creates a high potential for problems. This has proven especially true in the case
of instituting stormwater utility user fees. One need only review the case law
decisions in Chapter 3 of this guidance manual to find strong support for the
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proposition that a clear program strategy buttresses funding decisions by local
elected officials.

Community Expectations Are Represented in Business Plans

The most effective stormwater business plans recognize community
expectations. In some cases, expectations must be elevated by convincing
demonstrations that stormwater problems exist and can be solved. Stormwater
management rarely captures public support unless problems impact the daily
lives of citizens. Many drainage systems are underground and essentially
invisible to the public. If they are designed, constructed, and maintained
properly, most people are unaware of them. More visible problems such as
potholes in roadways consistently rate higher than drainage problems. The most
effective programs identify and publicize the problems they must address, seek
public participation and support, and orchestrate the use of various tools and
resources over time.

Effective Programs Respond to Change

Flexibility is an important attribute of utility user fee funding and the ability to
change as circumstances dictate should be always be a consideration in
formulating a business plan. User fees provide a stable revenue source, and
offer equity advantages over traditional tax funding, but perhaps their most
valuable attribute is their flexibility for funding a variety of operational and capital
investment needs. A long-range program can be defined with a realistic
expectation that funding will be available when needed and also suitable for
changing priorities. However, as a primary funding source, a user fee may lend
itself to a focus on short-term, rather than a long-term program strategy, which
can be counterproductive.

Service Fee Rates Are Cost-Based

The funding philosophy represented by utility service fees of all types is that
customers should pay in relation to the demands they impose on the services
and facilities — characterized as a “user-pays” approach. This is a primary
consideration in selecting parameters from which service fees will be calculated,
and formulating a rate methodology that results in an apportionment of those cost
deemed fair and reasonable by the responsible local officials. The most
successful stormwater utilities are those that have clearly established and
documented the rationale for linking their service fees to the cost of providing
services and facilities.

Resources Are Dedicated and Stable

Whether in city, county, or special district entities, most successful stormwater
utilities are accounted for as enterprise or special revenue funds that are
separate and apart from the funding of general public services. As segregated
accounts, enterprise and special revenue funds limit the use of revenues and
other resources to a specific purpose, such as stormwater management. Also,



since reserves can be accumulated from one year to the next, there is no
pressure to expedite funding at fiscal year-end if that is not prudent. This adds to
program stability and efficient management of financial resources.

TRENDS IN FUNDING PRACTICES

Increasing Complexity

The emerging trends in the 21°%' Century suggest that funding issues will
encourage tailoring of funding to specific program objectives, and funding
practices will branch out in several directions. As stormwater programs become
more sophisticated, unique local concerns and priorities gain greater visibility and
support. Also, as more linkages are established with other governmental and
even private-sector programs, the general trend in funding is toward greater
complexity, and “standard practice” is increasingly likely to be supplanted by local
innovations.

Stormwater utilities established in the 1970’s and 1980’s tended to be funded
almost entirely from their service fees. Service fee rate methodologies were
relatively consistent though rarely identical. They were cost-based, and rate
structures were linked to peak and/or total volume of runoff by fee calculations
employing parameters such as impervious area. Use of other funding methods
and mechanisms in coordination with service fees was very limited.

Beginning in the 1990’s a refinement trend emerged. The basic structure of
funding and service fee rates remained relatively stable, but local entities began
to push for more sophisticated and detailed cost, rate, and funding analysis. In
part, this was due to the rapidly increasing technical capability offered by
computerization and data gathering and processing. It also reflected the fact that
more large cities instituted stormwater utilities as Phase | NPDES requirements
were imposed. Their expectations were generally geared to more sophisticated
cost and rate analyses and they often retained management and rate consultants
with experience in other disciplines.

In the first decade of the 21 Century the trends in funding have been primarily in
response to Phase Il of the NPDES program, which impacts many more cities
and towns than Phase |. This has had two somewhat conflicting effects. The
introduction of a water quality objective caused many local governments to view
stormwater management more broadly. However, as an increasing number of
smaller cities and towns explored stormwater fee options to meet NPDES permit
obligations, they tended to demand simpler and less expensive approaches than
those preferred by large communities. These factors have been further
compounded by federal and state initiatives to manage watersheds holistically,
which is filtering down through regulatory programs and grant and loan
opportunities. As a result, the key stormwater funding trends for the next decade
include the following.



Blended Funding

Blending several sources of funding to support stormwater management program
strategies has been a slowly emerging trend. The most successful stormwater
programs are supported by several sources of funding, enabling them to spend
more money to elevate the visibility of the program and improve cost
accountability of specific functions or improvements.

Other sources of funding used in combination with service fees include general
budget appropriations, dedicated special taxes (property, income, sales), special
assessments, fees charged in lieu of requiring compliance with standards or
requirements such as on-site detention, system capitalization or development
impact fees to recover past expenditures or better allocate the cost of
infrastructure over a period of time, and matching funds such as federal and state
grants and loans. There are few constraints on local governments’ authority to
combine and selectively target several types and/or sources of funds to
accomplish various purposes, see Appendix for examples.

Multi-jurisdictional Funding

Cooperative funding with other entities is a hallmark of many successful
stormwater programs. Several factors have induced stormwater managers to
participate in multi-jurisdictional funding, especially in recent years as water
quality considerations became more prominent.

Stormwater runoff doesn’t conform to jurisdictional boundaries. Drainage waters
flow from jurisdiction to jurisdiction based on topography. Solving an upstream
community’s problem may become the source of a problem in another jurisdiction
located downstream. Thus, the most efficient infrastructure solution for a given
drainage problem may lie outside the jurisdiction where the impacts are
manifested. For example, to relieve flooding a regional detention facility built in
an upstream portion of a watershed in a rural unincorporated area may be less
expensive and provide better protection than extensive flood protection works
installed downstream within a major urban area. This may encourage several
cities and towns in the downstream portion of a watershed to fund a common
solution higher in the upstream reaches rather than attempt to install independent
drainage improvements in each of their communities.

The availability of federal and state grants and loans and cooperative programs
has also encouraged local governments to join in conducting activities associated
with stormwater management. This has been a significant inducement to local
governments to establish stormwater service fee funding. For example, the City
of Griffin, Georgia was able to obtain more grant, loan, and shared funding from
federal, state, and county sources during the first two years of its stormwater
utility operation than was generated in service fees. A key factor in gaining other
agencies’ financial support was the City’s ability to match their grants and loans
with reliable local funding.
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The presence of stormwater quality program mandates of state and federal
agencies has also encouraged local governments to participate in cooperative
programs. The emerging emphasis on stormwater quality has created both
opportunities and incentives for cities, counties, and special-purpose districts to
participate in cooperative efforts. Examples include public education, water
guality mon