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Superfund Liablility for MS4
Operators ?



United States v. WSDOT

« WSDOT is MS4 permit holder for state highway
system

e Sued by U.S. for cleanup costs related to Superfund
site iIn Commencement Bay

— claimed that WSDOT “arranged for disposal” of hazardous
substances (cadmium, lead, zinc, nickel) by designing,
constructing and operating the stormwater drainage systems
for I-5, SR 705 and SR 509, whose “sole function was to
collect highway runoff and dispose of it into nearby water-
bodies”

— claimed that WSDOT “has the ability to redirect, contain, and
treat its contaminated runoff
— WSDOT argued that runoff was “federally permitted release”

and any contamination was caused by third parties over
which it had no control



United States v. WSDOT

 Federal District Court found that WSDOT was a
“potentially responsible party” under Superfund
— WSDOT designed the drainage system

purpose was to discharge runoff into the environment

— WSDOT had control over how the runoff was disposed
* Previous cases:

Westfarm Assoc. v. Washington Suburban Sanitary Com’n, 66 F.2d
669 (4th Cir. 1995)

Fireman’s Fund v. City of Lodi, 302 F.3d 928 (9th Cir. 2002)
Lincoln Properties v. Higgins, 853 F. Supp. 1528 (E.D. Cal. 1992)
United States v. Union Corp., 277 F. Supp. 2d. 478 (E.D. Pa. 2003)

Castaic Lake Water Agency v. Whittaker Corp.,272 F. Supp. 1053
(C.D. Cal. 2003)

Adobe Lumber v. Hellman, 658 F. Supp. 2d 1188 (E.D. Cal. 2009)



Stormwater Fee Disputes



Federal Facilities

« Cincinnati dispute with NIOSH settled in 2008

— After protracted litigation (from 1997 through 2008) U.S.
agreed to pay portion of past fees and all of current fees
going forward

* King County, WA

— 2006 “Decision” by GAO determined that charge imposed on
Forest Service for surface water management program was
an unconstitutional tax on the federal government

e Washington DC

— City instituted Impervious Surface Area (ISA) charge to help
pay for CSO program

— 4/13/10 Letter from GAO concluded that the fee was a “tax”
— 4/15/10 Letter from DoD concurs and refuses to pay the ISA



Federal Facllities (cont.)

— 5/18/10: Letter from Senator Cardin to CEQ asks whether
the Administration supports the use of appropriate fees for
stormwater management and asks for support on
appropriate legislation

— 6/10/10: Senator Cardin introduces S. 3481, proposing to
amend CWA § 313 to state that the “reasonable services
charges” which the federal government is required to pay
under the CWA include “reasonable fees or assessments
made for the purpose of stormwater management in the
same manner and to the same extent as any
nongovernmental entity”

— 7/13/10: Representative Norton introduces companion bill in
House (H.R. 5724)



Saint Louis

e 3/1/08: St. Louis MSD Iinstituted new stormwater fee
— raised $41.48 million per year
— 22% of MSD operating budget

« 7/18/08: Resident of subdivision with septic fields for
sewage and lakes for stormwater runoff challenged
his $12 monthly fee; became class action

« 7/9/10: State court ruled the fee was a tax needing
voter approval under the Missouri constitution

— MSD admitted that 50% of the services provided were
“general benefits” to all district residents”

— Judge found no direct relationship between impervious
surface area and amount of stormwater runoff or services
related to that runoff



Continuing the assault on MEP:

WQS compliance
Numeric limits
Compliance with TMDL WLASs
Mandatory LID requirements



Past Cases:

Arizona: Defenders of Wildlife appeals to EAB and
Ninth Circuit (1998-1999)

Alaska: Cook Inlet Keeper administrative appeal to
EAB (1999)

Minnesota: Mississippi River Revival challenges in
state court (2001) and federal court (2002)

Texas: Municipal coalition and environmental group
appeals of Phase Il permit regulations to Ninth Circuit
(EDC v. EPA) (2000-2003)

North Carolina: Environmental group appeals of
Phase Il permits (2005-2007)

Washington State: Multiple appeals of Phase | and
Phase Il permits (2008-2009)



Recent and Continuing Cases:

« California: Municipal and construction industry
appeals of San Diego, Los Angeles County, San
Bernadino County permits from 2001-2006; 2009
Ventura County permit appealed, remanded and
reissued with modifications in July 2010

 Oregon: Environmental group challenges to MS4
permits in federal court (2000-2001); Land Use board
of Appeals (2004-2008); and state courts (2006-
2010); final decision upholds permits (4/28/10)

 DC: Environmental group appeals in 2000, 2004,
2006; draft renewal permit issued April 2010; same
groups expected to appeal again [NAFSMA, NACWA
and others commented on draft permit]



Recent and Continuing Cases:

« Maryland: Environmental group administrative and
state court appeals dismissed in 2009; permit
reissued in 2010; new state court appeal is pending

« EPA Region 1: Draft MS4 permit for north coastal
cities in Massachusetts; comment by Conservation
Law Foundation asks for mandatory LID provisions;
letter from Senators Kerry and Brown asks for
phased approach over longer period of time



Paradigm Shift:

A new federal regulatory
program for MS4s



Background

1987 — Clean Water Act § 402(p)

1990 — “Phase I” regulations [55 Fed. Reg. 47990;
40 CFR 122.26]

1999 — “Phase II” regulations [64 Fed. Reg. 68722;
40 CFR 122.30-37]

2008 — NRC Report on “Urban Stormwater
Management in the United States”

2009 — EPA Request for Stakeholder Input [74 Fed.
Reg. 68617]

2010 — “Listening Sessions” and Information
Collection Requests (ICRS)

2012 — New regulatory focus on LID ?



Meanwhile . . .

March 5, 2007 EPA memo on “Using Green Infrastructure to
Protect Water Quality in Stormwater, CSO, Nonpoint Source
and other Water Programs”

April 19, 2007 EPA/NACWA/NRDC/LIDC/ASWIPCA “Green
Infrastructure Statement of Intent”
— strategies include “opportunities and incentives for the use of green
infrastructure provisions in MS4 permits”
August 16, 2007 EPA memo on “Use of Green Infrastructure in
NPDES Permits and Enforcement”

— permits may be structured “to encourage permittees to utilize green
infrastructure approaches, where appropriate, in lieu of or in
addition to more traditional controls”

2008 EPA (et al.) “Green Infrastructure Action Strategy”

— Obijective 1V.2: Develop model language for MS4 permits to
incorporate green infrastructure management practices




METF:

The new kid on the block



H.R.

One Nundred Tenth Congress
of the
Wnited States of America
AT THE FIRST SESSION

wd held ae the Cliy of Wasking
urth day of Jannary, tico tkonsa

on on Thursday.

nd and seven

An Art

To move the Unlted States toward groater energy independence and security, W
increase the productlon of clkan Tenewable fusls, to protect coasumers, to neroase
the efMdency of products, buildings, ond vehicles, to promele research ca and
deploy greenhouse gas capture and stecage opllons, and to Impeove 1he enengy
parformance of the Federnl Government, and for cther purpoess.

Senate and House of Representatives of
n Congress asscmbled,

SECTION L SHORT TIT1 'ABLE OF CONTENTS.
(o) SHORT TrrLE—This Act may be cited as the “Energy
Independence and Security Act of 2007".
) TABLE OF CONTENTS.—The table of contents of this Act
is ca follows:
Soc. 1. Shoet title; table of contents.
Sec. 2 DeOnttioas.
Soc. 3 Relallonship to other law.

TITLE 1-ENERGY SECURITY THROUGH IMPROVED VEHICLE FUEL
B MY

Eubtitke A—Incrensed Corpornte Average Fusd Eccnomy Standards

oc, 101, Short tithk.

Sec. 102, Avernge fuad economy sfanderds for aulomeblles and cortadn other vehd
clos.

Sec. 108. Definfilons.

Soc. 104. Credif fruding program.

Sec. 105, Consumer Information.

Soc. 106. Confinued appbicability of exisling standards.

Soc. 107, Natlonal Acndemy of Sdences sludies.

Soc. 108, Natlonal Acaderny of Scelences siudy of medium-duty and heavy-duty
trock fusl econommy.

Eoc. 109. Exiension of Oexible fuel vehiele crodit progrum.

Seoc. 110. Pertodi review of soccuracy of fudd eeoncmy mllnx proced ures.

Sec. 111, Coasumer tire informaticn.

Soc. 112, Use of civil penaltks for research and ozﬂc-)cpmom.

Sec. 113, B from separate

Sublitle B—Improved Vehicle Technology

Sec. 131. Transpoctation alectrification.

Eec. 132, Domes e manufaciuring converslon grant peogram.

Eec. 138, Inclusion of dlectrie drivo In Energy Polkcy Act of 1992

Sec. 134, Lonn guarnntess foc fuckeMdent sutetmblle parts manufacturers
Soc. 136. Advanced battery loan guarantee progrum.

Sec. 186, Advanced lechmokogy vehicks mnnu.\clurln: Incentive program.

Subtitte C—Foderal Vehitle Flkots

Soc. 141. Federal wehick fkets.
Soc. 142, Federal flost conservation requirements.

EISA — The “Energy
Independence and Security
Act of 2007”

310 pages of provisions
designed “to move the U.S.
towards greater energy

independence and security

Stormwater is mentioned
only once — on page 129 of
the Act



HR.6—3

Soc. 322, Incandesceni refector lamp eMdency slandards,

Soc. 323. Public bullding enargy efMcknt and fenevible cnergy systems.
Soc. 324. Metal halide l.|mp fixtures.

Eoc, 326. Energy effickacy lateling for ccasumer eketrond products.

TITLE IV-ENERJY SAVINGS IN BUILDINGS AND INDUSTRY
Eoc. 401, Definfilons.

Subtitk A—Residential Bulking EMcloncy

Seoc. 411, Renuthorimtion of weathorization assistance program.
Soc. 412, Study of renewable ene rebate programs
Soc. 413. Encrgy code improvemen is applicabk 1o mancfytured housing.
Subiitle B-High-Parformance Commercial Buldings
Soc. 421, Commerdal high-performance green bulldings.
422, Zoro Nel En.rﬁ.\ Commerdal Bulldings [nitintive.
Soc. 423. Public outrenr|
Sublitle C—High-Parformunce Federal Bulkings

Sex. 431 En(m reduction goals for Federal bulldings.

Mandgement of energy and water eMcionct in Federnl budings.
Seoc. 43 . Federal bullding energy eMilency perfemance slandards.

Eoc. 434, \!un.ummm of Federnl buliding efdckacy.

Soc. 436,

Soc. 436, Hkbptrﬁfmlb.wm Foderul bulldings.

Sec. 437. Federal green bullding performunce.

Soc. 438, Stoem witer runoff requirements for Federal developmaent projects.
Soc. 439, Cosl<efMective lochnolgy accekrution progrum.

Soc. 440. Authorkzatioa of approfeiations.

Soc. 441. Puble buldding Ufecyck costs.

Subtitk D—Industrinl Encegy EMcloncy

Soc. 461, Industrind energy eMiclency.
Soc. 462. Enorgy-4ntensive industrics program.
Soc. 463. Encrgy effickacy for dala center bulldings.

Subtitle E—Henlthy High- Parformance Schools
Sec. 461. Healthy high-performance schools.
Eoc. 462. Study on Indoor envlronmental qualicy In schools.
Subtitks F—Instituticn2] Entitics
Soc. 471. Energy sustainability and efdckacy grunis and loans for Instituticas.

Sublitle G—Public and Assisted Houslng

Eoc. 481. Application of Infernathnal Energy Conservallon Code to publi and as-
slsted housing.

Subtitle H—General Provishns

Soc. 401, Demcastration peoject.

Eoc. 402, Resenrch and development.

Soc. 493, Environmenlal Profection Agency demonstraticn grant program foc Jocnd
_ovemmantes.

Seoc. 404. Gfesn Bullding Adviscry Commuittee.

Soc. 495, Advisery Commiitee on Energy EMckncy Finance.

TITLE V—ENERGY SAVINGS IN GOVEENMENT AND PUBLIC INSTITUTIONS
Subtiile A—United States Capltel Complx

Soc. B01. Capitol complex pholovoltade roof foasibility studles.

Seoc. 602, Capitol complex E-56 refusling stallon.

Seoc. B08. Energy and environmental measures in Capiiol complex master pl.m

Soc. B04. Promoling maxtmum ¢Mloncy in operation of Capitol "3

Seoc. B06. Caplitol power plant carboa dioxide emissions Rasibiily study und dem-
castration peojects.

Subdtitk B—Energy Savings Perfmance Contracting

Eoc. B11. Authority 1o enter Info contracls; reporis.

Sec. 612, Financing Nexibliit: r.{n

Soc. 613, Promoling long-term energy savings performance contracts and verifying
savings.

The context:

« Title IV — “Energy Savings in
Buildings and Industry”

« Subtitle C — “High-
Performance Federal
Buildings™

e Sec. 438 — “Stormwater
runoff requirements for
Federal development
projects”



The provision:
« Title IV — “Energy Savings in Buildings and Industry”
* Subtitle C — “High-Performance Federal Buildings”

SEC. 438. STORM WATER RUNOFF REQUIREMENTS FOR FEDERAL
DEVELOPMENT PROJECTS.

The sponsor of any development or redevelopment project
involving a Federal facility with a footprint that exceeds 5,000
square feet shall use site planning, design, construction, and
maintenance strategies for the property to maintain or restore,
to the maximum extent technically feasible, the predevelopment
hydrology of the property with regard to the temperature, rate,
volume, and duration of flow.



EISA did not amend the CWA

METF # MEP

but . ..



United States OfMce of Water (£503T) EPA 341-B-09-001
Environmental Washington, DC 20450 December 2002
Protsction Agency Waw.€p3.goviowownpsiidisectiond3s

Technical Guidance on Implementing the
Stormwater Runoff Requirements for
Federal Projects under Section 438 of the
Energy Independence and Security Act

EPA’s Federal Facilities
Guidance — “Technical
Guidance on implementing
the Stormwater Runoff
Requirements for Federal
Projects under Section 438
of the Energy Independence
and Security Act” (Dec.
2009)

63 pages describing green
Infrastructure/low impact
development tools to
implement § 438 of the EISA



o

Q) « Chesapeake Bay Guidance
%"4%«@: . 114 4
Guidance for — “Guidance for Federal
Federal Land Management .
in the Chesapeake Bay Watershed I—and Management N the

Chesapeake Bay
Watershed” (March 2010)

« 660 pages of guidance on
“the most up-to-date, proven
and cost-effective practices
for controlling runoff from
federal facilities as required
by Executive Order 13,508”




Chesapeake Bay Guidance (cont.)

« Chapter 3 — “"Technical Guidance on Controlling
Urban Runoff in the Chesapeake Bay”

‘From the perspective of land management and
water quality restoration/protection, the same set of
proven cost-effective tools and practices that reduce
water pollution’ are appropriate for both federal and
nonfederal land managers to restore and protect the
Chesapeake Bay. Therefore, EPA has written this
document to be equally applicable to federal and
nonfederal land management.”



Urban Stormwater Approach
for the Mid-Atlantic Region and the Chesapeake Bay Watershed

July 2010
L. PURPOSE

T'his document describes an approach for National Pollutant Discharge Elimination System
(NPDES) permitting authorities to follow to develop and issue permits and implementing
regulations for discharges from mun separate storm sewer systems (MS4) in the Mid-
Atlantic Region and Chesapeake Bay Watershed. This approach aims to consolidate and
optimize all of the authorities and tools available to permitting authorities.

The primary purpose of this permitting approach is to clarify for NPDES program managers the
expectations for the issuance of MS4 permits that are clear, enforceable and consistent with
applicable regulations and will contribute to meeting the water quality objectives of the Clean
Water Act (CWA), including refevant wasteload allocati In addition, this permitting
approach discusses the application of residual designi to extend NPDES authority
to additional discharges: elimination of permit backlo hnical guidance, training and tools to
support the stormwater program: and permit compliance activities.

Nothing in this document establishes authorities or requirements beyond those in the Clean
Water Act or its implementing reg ons. In some cases, provisions specific to the Chesapeake
Bay Watershed are included, and those instances learly noted. In the event of a conflict
between this guidance and stature or regulatory provisions, the statute or regulation governs

II. PROBLEM

Municipal stormwater discharges are a significant cause of water quality impairment in the mid-
Atlantic region and the Chesapeake Bay Watershed and one of the only sources of pollutants
with increasing loads to the Bay and its tributaries. As new development creates new impervious
surfaces, stormwater discharges and associated pollutant loads increase. Meanwhile, stormwater
discharges from many existing sources are not being dequately managed because permits do not
set adequate performance objectives and do not include other key provisions. In addition, there
are a number of currently unregulated municipal stormwater discharges contributing to pollutant
loads; those should be evaluated for possible regulation. Decisions not to regulate these
discharges should be reviewed and reconsidered.

HI. BACKGROUND

Among the key findings of the 2009 National Rescarch Council (NRC) report, Urban

Stormwater Manggement in the United States. is that the stormwater regulatory program is

failing to meet the objectives of the Clean Water Act. Recommendations in this report include:
* the need for permits with more specific, measurable, enforceable provisions:

Region 3 Permit Guidance
(July 2010) — “Urban
Stormwater Approach for the
Mid-Atlantic Region and the
Chesapeake Bay
Watershed”

Cites the 2009 NRC Report,
Executive Order 13508, and
the Chesapeake Bay
Guidance as support for
making “improvements” to
the MS4 program without
any change in current
regulations



Region 3 Guidance (cont.)

“permits should include ‘post-construction’ performance
standards for newly developed and redeveloped sites that
provide for preserving and restoring site hydrologic condition
as necessary to attain water quality standards in receiving
waters”

“where necessary to ensure that discharges do not cause or
contribute to violations of water quality standards, permits
should include provisions for retrofitting stormwater
management practices at existing sources of stormwater
discharges”

“Nothing in this document establishes authorities or
requirements beyond those in the Clean Water Act or its
implementing regulations”



MS4 Permit
Improvement Guide

WATER PERMITS DIVISION

APRIL2010

EPA 833-R-10-001

MS4 Permit Improvement
Guide — (April 2010)

Cover letter states that all
MS4 permits “should contain
a performance standard for
post-construction that is
based on the objective of
maintaining or restoring
stable hydrology to protect
water quality of receiving
waters or another
mechanism as effective”



MS4 Permit Improvement Guide (cont.)

 Chapter 5 — "Post Construction or Permanent/Long-
term Stormwater Control Measures”

« Section 5.8 — “Retrofit Plan”

“It is clear that we cannot protect the nation’s waters
without also addressing degradation caused by
stormwater from existing developed sites. For that
reason stormwater programs must include
substantive retrofit provisions.”



S « “STOPS Runoff” Bill —
o )] “Safe Treatment of Polluted
Runoff Act" (S. 3602)
* Introduced by Sen. Cardin
IN THE SENATE OF THE UNITED STATES on July 15, 2010

Mr. CARDIN un::.]-:1:1:":"4[1:‘..: bill; which was read twice and referred ) Wou Id req u I re fed e ral Iy_
funded highway projects “to
A BILL maintain or restore, to the
o amend title -_-::.l ll'nitml .\'t;m}-.\ Code, to direet the \l maximum extent techn|ca”y
retary to establish a comprehensive program to eontrol !
and treat polluted stormwater runoff from federally fund- feaS| ble’ the predevelopment
el highways and roads, and for other purposes. d .
| Be it enacted by the Senate and House of Representa- hyd rOIOgy Of the prOJeCt Slte
2 tives of the United States of America in Congress assembled, Wlth reg ard to te m pe ratu re :
-:: " ”l(l.:lxl;:“l:ll::Ilr-[;i-vl as the “Safe Treatment of Pol- rate’ Che m ical Com DOSItion 1

5 luted Stormwater Runoff Aet”™ or the “STOPS Runoff VOIUme and duration Of fIOW”

6 Act”.



Future Legal Issues

What is “practicable” ("MEP”) must be both
technically feasible and financially achievable

“METF” eliminates the issue of affordability and
cannot replace MEP without amending the CWA

Mandatory, numeric on-site retention requirements
may not be even technically feasible (one size does
not fit all soil conditions or climates)

Federal land use control raises significant issues
under both the 10th Amendment (federalism) and the
5th Amendment (takings)

“Retrofit” requirements will be particularly vulnerable
to legal challenge



